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JURISDICTION 


This is a suit brought by the United States to rescind a 
sale of surplus property and to have it set aside as void, and 
for a declaration of the rights of the parties. The jurisdic- 
tion of the District Court rested upon Title 28, U.S.C., Sec- 
tion 41. Memorandum Opinion was rendered on February 
20, 1948, denying the relief sought (R. 33), and on March 
4, 1948, judgment was entered in favor of defendant and 
dismissing plaintiff's complaint (R. 38). Notice of appeal 
was filed April 30, 1948 (R. 39). The jurisdiction of this 
Court is invoked under Title 28, U.S.C., Section 225 (a). 


QUESTIONS PRESENTED 


1. Whether a sale of certain surplus universal gear 
joints with a declared value (original cost) of $62,000.00 
and a scrap value of $2,260.00 is void, where said gear 
joints were purchased with other property for a total pur- 
chase price of $75.00, which was determined by negotiation, 
and an apportioned purchase price of the gear joints of 
$69.13, where the agent of the War Assets Administration 
negotiating the sale had authority to close sales on a bid 
basis of property of a declared value of not more than 
$50,000.00, where such sale was approved by an agent of 
the War Assets Administration having authority only to 
approve sales on a bid basis for property of a declared value 


of not more than $100,000.00, and where the agent intended 
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SPECIFICATION OF ERRORS 


The District Court erred— 


1. In making Findings of Fact insufficient to resolve 
any of the issues raised in the pleadings and pre-trial order 
and tried. 


2. In making Findings of Fact which do not support its 


Conclusions of Law. 
3. In dismissing the action for want of equity. 


4. In holding and concluding the plaintiff not entitled 
to the relief prayed for. 


5. In holding and concluding the plaintiff not entitled 


“to rescind said sale’. 


6. In holding and concluding, if it so held and con- 
cluded, that the transaction between the defendant and the 


plaintiff’s agents resulted in a valid sale. 


7. In holding and concluding that the plaintiff was not 
entitled to a decree declaring the rights and duties of the 
defendant and the plaintiff under and by virtue of any 
agreement arising under transactions between defendant 


and plaintiff's agent or agents. 
P § 


8. In holding and concluding that the plaintiff was not — 
entitled to a declaration by the Court that the purported sale 
be void and the plaintiff owner of the property purportedly — 


to have been sold. 


9. In holding and concluding that the plaintiff was not 
entitled to a decree by the Court vacating, setting aside and 
rescinding the purported sale between the defendant and 


the plaintiff. 


10. In making Findings of Fact and Conclusions of 


Law which do not clearly show basis for the decision. 
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to approve a ‘bid’ sale as shown on the sales memorandum 


on which he signified his approval. 


2. Whether the sale of surplus property by agents of 
the War Assets Administration for $75.00, which included 
certain new universal gear joints of a declared value (orig- 
inal cost) of $62,553.45 and a scrap value of $2,260.00 
should be rescinded in whole or in part, where the buyer 
knew the nature and use of the gear joints (R. 139), and 
knew the gear joints contained a high percentage of bronze, 
the approximate weight of the gear joints and the approx- 
imate worth of the bronze (R. 146), and where the agent 
making the sale thought the gear joints were automotive 


equipment and not marine equipment (R. 84). 


3. Whether the United States is entitled to a decree, 
declaring the rights and duties of the United States and the 
appellee, which arose out of transactions between agents 
of the War Assets Administration and the appellee, which 
transactions the appellee claims resulted in the sale of sur- 
plus property and where the United States maintains the 


sale was void or voidable. 


4, Whether there is sufficient evidence in the case 
warranting the Court’s dismissing the government’s suit for 


want of equity. 


5. Whether the findings of fact and conclusions of law 


tesolve the issues raised by the pleadings and pre-trial order 
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and show the basis for the decision and whether the find- 


ings of fact support the conclusions of law. 


STATEMENT 


This is an appeal from a judgment in favor of the 
appellee in a suit brought by the United States to set aside 
and rescind a purported sale of surplus property by the War 
Assets Administration to the appellee, on the grounds of 
mutual mistake, unilateral mistake and want of authority, 
and also praying for a declaration of rights and duties of 
the parties (R. 2-27, 38). 


The suit was tried upon issues set out in a pre-trial order, 
which was not signed by the Court (R. 48), although the 
Court said at trial that the pre-trial order would be signed 
(R. 51). The pre-trial order was signed by counsel and 
submitted to the Court but was not forwarded to the Circuit 
Court of Appeals by the Clerk of the District Court as part 
of the transcript of record. The pre-trial order, as sub- 
mitted, is set out in the Appendix, znfra, pp.....-..- 


The facts as agreed in the pre-trial order may be sum- 
marized as follows: 


In May or June 1946, certain universal gear joints, de- 
scribed as Lot Nos. 27, 28, 29 and 30 in plaintiff's Exhibit 
No. 1, were declared surplus property to the War Assets 


Administration by the United States Maritime Commission, 
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and later, the War Assets Administration undertook to dis- 
pose of the universal gear joints under the Surplus Property 
Act and regulations and orders promulgated thereunder. 
The universal gear joints were designated for disposition by 
the Automotive and Machinery Sales Division of the War 
Assets Administration, which listed the universal gear joints 
with other property upon Special Offering C-286 (plain- 
tiff’s Exhibit No. 1). The special offering was circulated 
to persons dealing in hardware, machinery, farm implements 
and scrap, and to interested veterans who had placed their 
names of record, but bids were invited thereon. The gears 
were fully described in the special offering and were shown 
to be located at Oregon Shipbuilding Corporation, Portland, 
Oregon. However, no bids were received on the universal 
gear joints and other items. The residue of unsold items 
Becre Lot Nos. 1, 2, 3, 23, 24, 25, 26, 27, 28, 29, 30, 31 and 
32. Besides the universal gear joints, the residue consisted 
of one dump truck body (item 1), 12 brass plug coils (item 
2), 2 jeep motors (item 3), 104 King pins for trailer hitches 

(itern 23), 3 Norgren lubricators for circulating pumps 
(item 25), 240 miter gears (item 26), and two chess wagons 
(items 31 and 32). The Special Offering No. C-286 was 
dated October 4, 1946 and called for sealed bids to be re- 
ceived by the War Assets Administration office, Portland, 
Oregon, by 2:00 P. M., October 24, 1946 (plaintiff's Ex- 
| hibit No. 1). On or about October 30, 1946, the appellee 


| made an inquiry of a salesman of War Assets Administra- 
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tion as to whether there were any jeep motors for sale and 
was informed that there were available for sale two jeep 
motors but it would be necessary to purchase the entire 
unsold residue of Special Offering No. C-286 (plaintiff's 
Exhibit No. 1). After considerable discussion, the sales- 
man offered to sell all of the residual items to the appellee 
for $75.00 and the appellee agreed to buy these items at that 
price and later paid the sum of $75.00 to the War Assets 


Administration. 


A sales memorandum, Form WAA-2a (plaintiff's Ex- 
hibit No. 3), was later issued to the appellee covering the 
purported sale. The appellee was permitted to take delivery 
of all of the residual items, excepting Lot Nos. 27, 28, 29 
and 30, being the said universal gear joints. The War Assets 
Administration and United States Maritime Commission re- 
fused delivery to the appellee of the said universal gear 
joints when demand was made for delivery thereof on or 
about November 12, 1946. On or about September 26, 
1947, at the time of filing the complaint herein, the United 
States tendered to the appellee the sum of $69.13, being that 
portion of the sale price apportioned to the universal gear 
joints, which tender was rejected by appellee and paid into” 
the registry of the District Court of the United States for 
the use of the appellee. 


Other facts pertinent to the case are as follows: 


The original complaint was filed on September 26, 1946, 
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asking only for rescission of the sale upon the ground of 
mutual mistake (R. 2-18). With leave of the Court on 
December 4, 1947, the United States of America filed an 
amended complaint, seeking to rescind and set aside the sale 
on the grounds of (1) mutual mistake, (2) unilateral mis- 
take, (3) lack of authority by agents negotiating sale, and 
(4) sale of such an unfair price was in violation of the 
Surplus Property Act of 1944, and hence beyond the power 
of War Assets Administration’s agents. Each of the fore- 
going grounds was set forth in a separate cause of action, 
the first cause of action being identical with the original 
complaint. In addition to a decree requesting rescission of 
the aforementioned purported sale, apparently referring to 
‘the entire sale—the amended complaint prayed for “a 
declaration of the rights and duties of the parties hereto 
under and by virtue of any agreement arising under the 
aforementioned transaction between the plaintiff's agent or 
agents and the defendant’. In the second cause of action, 
it was alleged that tender of the full purchase price of the 


purported sale would have been futile. 


The case went to trial upon the facts and issues as set out 
in the pre-trial order, Appendix, znfra, pp. .....-.- . on re 
cember 22, 1947. The relief prayed for in the pre-trial 
order, which stated that said order superseded pleadings, 
was for the declaratory relief as requested in the amended 


complaint, rescission of the entire sale, and that the appellee 
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be reimbursed in the sum of $75.00 and that all items de- 
livered to appellee by appellant be restored to appellant; 
or, in the alternative, “if defendant is put to a hardship to 
restore the parties to status quo by a redelivery to plaintiff 
of the items delivered to him, then, if defendant elects to 
retain all items delivered, defendant should be reimbursed 
in the sum of $69.13, the amount paid by him for the said 


Universal Gear Joints.” 


The bills of sale and WAA’s memoranda of the trans- 
action, Form WAA-2a, were given in evidence. Separate 
sales memoranda and bills of sale were prepared for each 
of the items included in the sale except the gear joints, one 
sales memorandum and bill of sale being prepared for all 
of the gear joints. All of the bills of sale, except that cover- 
ing the dump truck body, and all sales memoranda, except 
the sales memorandum relating to the gear joints, state on 
their face: “Following Sales memo numbers on attached 
WAA-2’s constitute one complete lot at a total selling price 
of $75 (numbers of all sales memos included in sale.)” The 
apportioned prices of the various items computed accord- 
ing to their respective declared values appear on the re- 
spective bills of sale and sales memoranda, the price shown 
for the gear joints being $69.13. (Plaintiff's Exhibit No. 
Base 1). 


Upon being refused delivery of the universal gear joints, 


the appellee, Jones, notified War Assets Administration 
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that he was engaging an attorney to protect his interest (R. 
114). Mr. C. T. Mudge, Regional Director of War Assets 
Administration, Portland, Oregon, on December 4, 1946 
addressed a letter to Neal W. Bush, who was the appellee’s 
attorney, notifying the appellee that the War Assets Ad- 
ministration was rescinding the sale (Defendant’s Exhibit 
No. 18). 


The appellee, Jones, testified that he had first been 
offered by telephone the residual items which remained 
unsold in Special Offering No C-286 for $900.00, later for 
$250.00, and on the date of sale for $75.00. Jones’ first 
conversation on the date of the sale when he appeared in 
person at the War Assets Administration office was with 
one D. F. Webb, a clerk-typist in the Automotive and 
Machinery Division. He stated to Webb his main object 
was to obtain the jeep motors and was informed by Webb 
it would be necessary for him to take all the residual items 
ia order to purchase the jeep motors. Webb went over the 
description of each item on the Special Offering No. C-286 
with Jones, pointing out the residual items (R. 127-129). 


Webb's testimony was that the original decision that the 
residue should be sold in a lot was made by one Williams, 
Chairman of the Board of Awards, who had charge of 
opening the bids in the first instance. Williams fixed no 
price but directed the lot be sold for the best price which 
could be negotiated (R. 73, 215). Webb had no authority 
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to make the sale and referred Jones to William J. Burgoyne, 
Acting Chief of the Automotive Division, who concluded 
the sale with him (R. 70, 130). Burgoyne was unable to 
remember all of the details of his conversation with Jones 
(Es, SOE 

It was the testimony of both Webb and Burgoyne that 
they were unfamiliar with marine equipment of this type 
and that they thought from the description of the universal 
gear joints that it was automotive equipment, particularly 
since it had been referred to the Automotive and Machinery 
Sales Division for sale (R. 68, 69, 86, 223). 


Jones testified that he had had experience in a shipyard 
and had, prior to the sale, installed gear joints of this type 
and knew their nature; that they were not manufactured 
“very cheaply because of their nature’; that he knew the 
universal gear joints contained a high percentage of bronze; 
that he knew the approximate weight of the gear joints and 
the approximate worth of the bronze (R. 129, 130). Webb 
testified that in his conversation with Jones concerning tak- 
ing all of the residual items rather than just the two jeep 
motors, Jones told him that he did not want to buy a “bunch 
of junk”. There was no specific reference as to what Jones 
meant by “junk” but Webb, from the conversation, under- 
stood it to mean the items other than the jeep motors (R. 68, 
69, 220-222). 
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After the purported sale was consummated by Mr. 
Burgoyne, Mr. Webb instructed a typist to fill out the bill 
of sale and memorandum of the transaction, Form WAA-2a 
(Plaintiff's Exhibit 3 A to I) (R. 74). Although Mr. 
Burgoyne did not recall the details of the transaction at 
the time, he stated that it was the office procedure thar 
Form WAA-2a was referred to Louis A. Zanon, Acting 
Assistant Deputy Regional Director (R. 90, 91, 118, LOY 
The Form WAA-2a (Plaintiff’s Exhibit 3 A to I) shows 
the signature of Louis A. Zanon as having approved the 


sale. 


The War Assets Administration, at the time of this pur- 
ported sale, had three different methods of selling goods— 
fixed price sales, sales with prices based on competitive 
bidding and sales where the price was fixed by negotiation. 
C. T. Mudge, Regional Director of the Portland office, 
testified that the authorizations given by him to the mem- 
bers of his staff were limited to sales made on a fixed price 
or bid basis and that he alone had authority to execute a 
sales contract where the price was determined by negotiation 
with the buyer (R. 163). Where a sale was offered by bid, 
the price at which the commodity was sold was determined 
by the Board of Awards, which determine the successful 
bidder in accordance with upset prices. Where the sale was 
fixed price, the price of the commodity was previously fixed 
by the Board of Awards or Regional Director (R. 58, 114- 
116, 124). 
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Mudge testified that his agency was discouraged in the 
making of negotiated sales and that negotiated sale pro- 
cedure was “hemmed in with countless regulations’; that 
it had to pass through ‘the Regional Review Board and 
Board of Allocation Awards, and so forth, and finally comes 


up to the Regional Director for final approval” (RaGar 


Zanon testified that since the face of the form of bill of 
sale, Form WAA-2a (plaintiff's Exhibit No. 3 A to I), 
indicated that the type of sale was b/d upon Special Offer- 
ing No. C-286 (Plaintiff's Exhibit No. 1), he authorized 
the sale of the material on a bid basis under a regular pro- 
cedure of a competitive bidding program, and had the form 
shown the sale to be “negotiated”, he would have inquired 
into the transaction (R. 111, 112, 119). He also stated that 
that form indicated to him that the price had been de- 
termined under the normal procedure by the Board of 
Awards (R. 111). As to the value of the universal gear 
joints at the time of the sale, the appellee testified that he 
did not know the exact value but did know the approximate 
weight of the gears, the approximate worth of the bronze 
and that the gears contained a high percentage of bronze 
(R. 129, 130). Zanon testified that the gear joints con- 
tained a high percentage of brass or bronze and according 
to his computation, the scrap value of the universal gear 
joints at the time of the sale was $2,260.00 (R. 109, 118). 


Upon cross-examination, Zanon testified that since the 
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scrap value was $2,260.00, it would not have been neces- 
sary for the War Assets Administration to sell the universal 
gear joints at a price less than the scrap value. Zanon also 
testified that when conversing with appellee Jones after 
the government had refused delivery, Jones told him he had 
purchased $60,000.00 worth of equipment for $75.00 and 
that he knew at the time of the sale that he was getting an 
exceptional bargain (R. 113-114). Jones stated, however, 
that the figure of $60,000.00 was used as the amount he 
was advised was the cost to the government of the universal 


gear joints (R. 136). 


The Court excluded evidence showing that it was the 
custom and practice of the War Assets Administration 
regional office to sell property at prices a fraction of the 
cost and value (R. 77). However, some evidence was ad- 
mitted to show the custom and practice on the issue of 
appellee’s good faith (R. 166). 


On February 20, 1948, the Court rendered a written 
Memorandum Opinion as follows (R. 33): 


“Seeking to avoid the difficulties attendant on 
rescission of a sale of personal property, where partial 
delivery has been made, the plaintiff insists that this 
contract is severable. But it is not severable. On the 
contrary, it was a sale by lot, and the seller insisted that 
it be that way. The relief sought is, therefore, denied.” 


On March 1, 1948, the Court entered Findings of Fact 
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and Conclusions of Law (R. 33-38). The Court found that 
the War Assets Administration issued instructions that the 
residue of the Special Offering No. C-286 (Plaintiff's Ex- 
hibit No. 1) “be placed on sale at the best price offered; 
and a reasonable test of the market had been made by the 
plainitff before said goods were sold to defendant” (R. 
34); that at the time of the sale, both appellant, its agents 
and appellee were familiar with the nature of these items 
(R. 34); that “there is no substantial evidence to establish 
the value of said items at the time of the sale other than that 
the value of said items and in particular of said universal 
gear joints, was substantial, but that the exact value of said 
goods was questionable and speculative, which said facts 
were recognized both by plaintiff, its agents, and defendant 
and all of said negotiations, including the determination of 
said price and their subsequent sale, were the deliberate and 
intentional acts of plaintiff, its agents, and defendant, and 
the means of information as to the value of said goods were 
open alike to all of said parties” (R. 34, 35). 


The Court found further that “no mistake was made by 
either plaintiff, its agents, or defendant as to the identity, 
nature or value of said items, nor was there any mistake 
that determined the conduct of either plaintiff, its agents, 
or defendant, nor did defendant have any knowledge or 
reason to know that plaintiff or its agents made any such 


mistake or lacked authority to make said sales’; that the 
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appellee acted in good faith at all times; that on November 
6, 1948, WAA “executed and delivered” to appellee a “bill 
of sale purporting to transfer title of” all said items (R. 
BD). 

The Court also found that appellant delivered all of the 
items other than the universal gear joints to the appellee, 
continuing to deliver other items to him after it had refused 
to deliver the universal gear joints; that the “sale was not 
severable, but by choice of plaintiff all of said items were 
sold at a single lot’’; that appellant, at the time of filing the 
original complaint tendered to appellee the apportioned 
purchase price of the gear joints, but has not tendered the 
balance of the purchase price paid for the other items; that 
“it has not been shown that defendant is still in possession 
of said items; that it would be possible to restore the status 
quo or that defendant would not be prejudiced by (rescis- 
sion of the entire sale).” (R. 36, 37.) 


Further, the Court found that on December 28, 1946, 
the appellee filed action for replevin in the state court 
against the Regional Director of War Assets Administra- 
tion, and the custodian of the universal gear joints and that 
the goods were removed immediately “‘by plaintiff's agents” 
to the State of Washington and were moved to a military 
reservation after the custodian had been joined as party de- 


fendant in the state suit (R. 36). 


The conclusions of law of the Court were that “plaintiff 
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is not entitled to rescind said sale or to the other relief 
prayed for by plaintiff herein, and the action should be 
dismissed for want of equity”. (R. 37, 38). 


Judgment was entered for the appellee on March 4, 
1948, dismissing the appellant’s complaint (R. 38). 


ARGUMENT 


Ni 


Sale of universal gear joints was void ab initio because the 
employees and agents of the War Assets Administration 
who negotiated with appellee and the officer making the 
approval were without authority to act. 

A. There was no specific authority given to the agent 
dealing with appellee to make the sale of the universal gear 


joints. 


The uncontradicted evidence showed that only Mudge 
had authority to make a negotiated sale; that the authority 
delegated to his subordinates was limited to sales on a bid 
or fixed price basis. (R. 58, 114-116, 124, 163.) Clerk 
Typist Webb, with whom appellee Jones first talked con- 
cerning the universal gear joints and the other residual items 
had no authority to make any sale and Burgoyne, Chief of 
the Commodity Branch, was limited to making sales on a 
fixed or bid basis to the amount of $50,000 declared value. 
(R. 60, 82, 163.) The declared value of the goods in this 
case, universal gear joints, was over $62,000. (R. 56.) The 


37 
eis 


authority of Deputy Regional Director Zanon, who ap- 
proved the sale, was limited to $100,000 declared value 
upon sale where the price was determined on a bid or fixed 
price basis. (R. 61.) 


It is elementary that an agent who is authorized to sell 
property in a specific manner as by bid has no authority 
to sell it in any other manner. (Mecham Agency, 1914, 
Sec. 858.) The law is settled that the United States can be 
bound only by its agents acting within the scope of the 
authority to them and that persons dealing with agents of 
the United States do so at their own risk that the agents are 
acting strictly within their authority. All persons are charged 
with notice of limitation of the agent’s authority. Utah 
Power & Light Company v. United States, 243 U. S. 389; 
United States v. City and County of San Francisco, 310 U.S. 
16, 54 Am. Jur., United States, Section 92. 


The evidence showed also that Deputy Regional Director 
Zanon did not intend to authorize and in fact could not have 
authorized a negotiated sale when he signed Form WAA- 
2A, but a bid sale. In fact, Zanon testified that if he had 
thought it was a negotiated sale he would have inquired 
into the matter to determine how it was made. (R. 111, 112, 
119.) The Government was not bound by the ratification 
or approval of Zanon since he had not ratified a bid sale and 
did not have knowledge of all the facts upon which the 


unauthorized action of Burgoyne was taken. If Zanon had 
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had authority to ratify and approve a bid sale it would have 
to be with full knowledge of the facts. 

“The rule that where the agent has acted without 
authority, and it is claimed that the principal has there- 
after ratified this act, such ratification can only be based 
upon a full knowledge of all the facts upon which the 
unauthorized action was taken, is applicable to the 
government as to an individual.” 54 Am. Jur. United 
States, Section 92 (See United States v. Beebe, 180 
U. S. 343). 


B. Sale was invalid because agent could not make sale 


at such an unreasonable price. 


Apart from the above consideration of invalidity be- 
cause of want of authority, it would appear that the sale 
was invalid because made at such a grossly inadequate price. 
Provisions of Section 2 of the Act, 50 U.S.C. App. Sup. V., 
Sec. 1611, are that surplus property should be disposed of 
at fair prices to prevent unusual and excessive profits being 
made out of surplus property and to obtain for the Govern- 
ment as far as possible a fair value of surplus property 
upon its disposition. (Appendix, zfra. pp.......- ). Asean 
tract of purchase entered into by a Government agent pro- 
viding for payment of a price which is grossly unconscion- 
able is not binding on the Government. Hume v. United 
States, 132 U.S. 406. An agent to sell for private principal, 
if no price has been specified, has no authority to sell for 


less than the market price or if there ts no market price for 
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less than a reasonable price. Restatement of Agency, Sec- 


tion 61. 


Although the Government did not offer any evidence 
as to the market value of the universal gear joints at the 
time of the sale, it is clear from the evidence of Zanon that 
had these new universal gear joints been sold for scrap the 
value at that time was $2260.00 if sold for scrap. (R. 109, 
118.) The appellee testified that in his state court action for 
replevin he gave the value of $31,000.00, retail, and $6,- 
000.00 scrap value of the universal gear joints. (R. 153.) 
The sale by an agent for $75.00 of machinery of this type 
after an unsuccessful attempt to dispose of it in a single 
offering by bid sale, when the principal has indicated to 
him that when it was new it cost over $60,000 and was worth 
that amount, would appear to be so extraordinary a trans- 
action as to be unauthorized as a matter of law. 

“Individuals, as well as Courts, must take notice of 
the extent of the authority of officers of the Federal 
Government. When dealing with such public officers, 
one should inquire into their powers and authorities 
to bind the Government, and is held to a recognition 
of the fact that Government agents are bound to fazr- 
ness and good faith as between themselves and their 
principal.” (Emphasis added) 54 Am. Jur., U. S., Sec. 
D2. 
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The sale of new universal gear joints of the original cost and 
declared value of $62,553.45, and a scrap value of $2260.00, 
should be rescinded where the buyer knew the nature and 
use of the gear joints and knew the gear joints contained 
a high percentage of bronze, approximate weight of the 
gear joints, and approximate worth of the bronze, and 
where the agent of the War Assets Administration negotiat- 
ing the sale thought that the gear joints were automotive 
equipment and not marine equipment and did not know 
their true value. 


The original complaint in this case (R. 2) alleged that 
there was a mutual mistake and that the sale of the universal 
gear joints should be rescinded on that ground. However, 
at pre-trial conference the defendant for the first time put 
the Government on notice that he knew the nature and 


value of the universal gear joints. (R. 103.) 


The mistake on the part of the Government’s agents 
was that they did not know the nature or the value of the 
universal gear joints when they were sold to appellee Jones, 
while on the other hand Jones knew the nature and value 
of the goods. The mistake of the Government agents was 
material to the transaction because the universal gear joints 
would have not been sold at such a grossly inadequate price 
had the agents been aware of the value of the goods. (R. 
119.) 


“There are two requisite essentials in the exercise 
of equitable jurisdiction in giving any relief, defensive 
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or affirmative. The facts concerning which the mis- 
take is made must be material to the transaction, affect- 
ing its substance, and not merely as incident; and the 
mistake itself must be so important that it determixes 
the conduct of a mistaken party or parties.” 3 
Pomeroy’s Equity, Juris. Prud. (5th ed., 1941) 333, 
Sec. 856. (See 9 Am. Jur, Cancelation of Instruments, 
Sec. 32; Cleavland v. Richardson, 132 U. S. 318.) 


Where the buyer knows or suspects, or has reason to 
know the mistake of the seller, restitution is granted if the 
fact as to which the mistake is made is one which is at the 
basis of the transaction. Restatement of Restitution, Sec. 
12, Comment C: See Restatement of Contracts, Sec. 503, 
Comment A. Mistake as to price and value is material. 


Restatement of Restitution, Sec. 16, Comment C. 


“Where a party knows or has reason to know that 
another party has made a basic mistake, restitution is 
granted. This situation has frequently arisen where 
there has been an error in the price given. In this case, 
recission is ordinarily allowed.” Notes on Restate- 
ment of Restitution, Sec. 16, Commet C. (See: Moffer, 
Hodgkins & Clark Co. v. Rochester, 178 U. S. 373.) 


The illustration under Comment C of Section 12 of the 
Restatement of Restitution is clearly in point in this case as 
a basis for setting aside this purported sale for a unilateral 
mistake: 

“A, looking at cheap jowelry in a store which sells 


both very cheap and expensive jewelry, discovers what 
he at once recognizes as being a valuable jewel worth 
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not less than $100.00, which he correctly believes to 
have been placed there by mistake. He asks the clerk 
for the jewel and gives 10c for it. The clerk puts the 
10c in the cash drawer and hands the jewel to A. The 
shopkeeper is entitled to restitution because the shop- 
keeper did not, as A knew, intend to bargain except 
with reference to cheap jewelry.” 


“The following seems to be the true rationale of the 
doctrines concerning inadequacy of price: Whenever 
it appears that the parties have knowingly and delib- 
erately fixed upon any price, however great or however 
small, there is no occasion or reason for interference 
by the courts * * *. But where there is no evidence of 
knowledge, intention, or deliberation by the parties, 
the disporportion between the value of the subject- 
matter and the price may be so great as to warrant the 
Court in inferring therefrom the fact of fraud. Such a 
gross inadequacy or disporportion would call for ex- 
planation, and will shift the burden of proof on the 
party seeking to enforce the contract, and will require 
him to show affirmatively that the price was a result 
of a deliberate intentional act of the parties; and if the 
facts do prove such action, the fact of fraud will be 
more readily and clearly inferred.” 3 Pomeroy’s 
Equity, Juris. Prud. (Sth Ed.), Section 927, p. 637. 


One of the best formulation of the rule that recission 
will be granted where there is a unilateral mistake as to 
price is stated in the case of Hardman Lumber Co. v. Key- 
stone Manufacturing Company (W. Va. 1920), 103 S. E. 
282. There one lumber dealer, the plaintiff, requested and 


received from another lumber dealer, the defendant, the 
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quotation of price on a quantity of lumber to be furnished 
by the plaintiff to a third party. The quotation was com- 
puted on the basis of surface measurements, which rep- 
resented standard practice in trade. But the contract of sale 
and contract of resale both called for actual measurements, 
and the error was oversight, caused by the unusual aspects 
of computing on the basis of actual measurement. The Court 
reversed the judgment for the plaintiff, ruling that the 
price was sufficiently in variance with the correct quotation 
to constitute notice to the plaintiff that there was error, and 
holding that where a mistake is so obvious, the other party 
must know this, or where the surrounding circumstances are 
such as to give notice, or where there is actual notice that 
an otfer is made under misapprehension of a material fact, 
no contract will lie. It is submitted that this is a sound and 
practical application of the basic contract principle which 
prevents formulation of a valid and binding contract where 
one part snaps up an offer that is obviously made in error. 
See, Lange v. United States (CCA 1941), 120 F. 2d 886. 


Il 


The United States is entitled to a decree declaring the rights 
and duties of the appellee and the Government under and 
by virtue of any agreement arising under transactions be- 
tween the appellee and the appellant’s agent or agents. 


Title 28, United States Code, (1941, Section 400) pro- 


vides: 
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“(1) In cases of actual controversy (except with 
respect to Federal taxes) the Courts of the United 
States shall have power upon petition, declaration, com- 
plaint or other appropriate pleadings to declare rights 
and other legal relations of any interested party peti- 
tioning for such declaration, whether or not further 
relief is or could be prayed, such declaration shall have 
the force and effect of a final judgment or decree and 
be reviewable as such.” 


Remedy of the Declaratory Judgments Act is properly 
used where a publc authority seeks a declaration that the 
contract entered into by it was void or voidable. Borchard 
Declaratory Judgments, (2d Edition, 1941) 1004. In this 
instance the United States seeks to have set aside or rescinded 
a contract sale purportedly entered into between agents of 
the War Assets Administration and appellee Jones. The 
requirement of the existence of a case or controversy in 
suits in a federal court under the Declaratory Judgments 
Act is whether the facts alleged show that there is a sub- 
stantial controversy between the parties having adverse 
legal interests of sufficient immediacy and reality to warrant 
the issuance of a declaratory judgment. Maryland Casualty 
Co. v, Pacific Coal G Oil Company, et al. 312 Uae 
Dee 

“The Congress having conferred upon Federal 
Court’s power to grant declaratory relief in an appro- 
priate case, the right to it is not lightly to be denied. 


* sk # The remedy of a declaratory judgment will be re- 
fused, granting the Court has discertion to decline it, 
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only if it will not finally settle the rights of the patties. 
Aetna Casualty Insurance Co. v. Quarles, 4 Cir., 92, F. 
2d 321.” Maryland Casaulty Co. v. Faulkner et al. 
(CCA 6, 1942), 126 F 2d 175, 178. 


The District Court in its Findings of Fact and Conclu- 
sions of Law made no statement of why declaratory relief 
was refused in this case. (R. 33-38.) The Conclusions of 
Law simply stated, “Plaintiff is not entitled to rescind said 
sale or to the other relief prayed for by plaintiff herein and 
the action shall be dismissed for want of equity.” (R. 37.) 
Declaratory relief was prayed for in the amended complaint 


(R. 27) and also in the pre-trial order. App. zfra, pp......--. 


IV 


The District Court erred in dismissing the action for want of 
equity. 


A. The ground assigned by the District Court for the 
decision ‘difficulties attendant” upon recission of an entire 
sale of personal property where partial delivery has been 


made, is untenable. 


The fact that partial performance was made by the Gov- 


ernment would appear material only insofar as it may afford 
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the defendant defense that the parties cannot be equitably 


restored to the status quo, or the defense of ratification. 


Assuming that the first of these defenses is applicable 
to the United States, there was nothing in the circumstances 
indicating that substantial restoration could not be effected 
by the decree directing the defendant to return the goods 
delivered to him on the appellant’s tender of the purchase 
price. The burden of proving such a change in circum- 
stances as would cause him loss, or render it inequitable to 
require him to make restoration was on the appellee. Re- 
statement of Restitution, Section 142, Comment G. No 


such circumstances were proved by the defendant. 


Further, a change in circumstances would appear to be 
no defense in a suit of the United States for setting aside 
the sale as void on the facts presented. Since the defendant 
acquired the goods as the result of unauthorized acts of 
Government agents, the goods remained the property of 


the United States. 


The Court found that the plaintiff continued to deliver 
goods to the defendant after delivery of the gear joints was 
refused. Neither this fact nor the failure of the Government 
to make prompt tender of the entire purchase price was a 
ratification of the sale. The agents representing the Gov- 


ernment had no authority to accept or retain the purchase 
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price or to make any deliveries to the defendant, and their 
doing so does not bind the Government. (Cf. Wisconsin 
Central Railroad v. United States, 164 U. S. 190, 210, 212. 


If the Government established grounds for recission are 
setting aside the sale the contingencies that defendant had 
disposed of any of the goods could have been met by a de- 
cree providing that if he was unable to return any of them 
the amount of the plaintiff’s tender should be reduced by 
this value; and the Court could retained jurisdiction for 
the purpose of ascertaining such value. Warner v. Daniel, 
1 Woodbury and N. 90 (CCMASS.) The government con- 
sented in the pre-trial order to a decree charging the de- 
fendant with the apportioned contract price of any goods 
he was unable to return. The apportioned price of the 
goods delivered to him totaled $5.87 (R. ....) 


B. Tender before suit for recission or asking that con- 


tract be set aside is not necessary. 


“However, as a general rule an actual tender is not 
essential to equitable relief where the party offers to do 


equity in his bill.” 30 CJS, Equity, Section 91. 


Since a court of equity can impose restitution as a2 con- 
ditioned precedent to its relief, there is no necessity for a 
preliminary offer to restore what the plaintiff has received. 
5 Williston on Contracts (Rev. Ed.) Section 1460 and 


1460A. The right of a person to restitution for a benefit 
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conferred upon another in a transaction which is voidable 
for fraud or mistake is not dependent upon his return or 
offer to return to the other party anything which he te- 
ceived as a part of the transaction. Where such thing con- 
sists of money which can be credited, restitution is granted. 
(Restatement of Restitution, Section 65.) The plaintiff 
asked in the pre-trial order that the defendant be reim- 
bursed for the sum of $75.00, $69.13 of which was pre- 
viously tendered and that all items delivered to the de- 
fendant by plaintiff be restored to plaintiff, or in the alter- 
native, if the defendant is put to a hardship to restore the 
parties to status quo by a re-delivery to plaintiff of all the 
items delivered to the defendant, but if the defendant so 
elects to retain all items delivered, then he should be reim- 
bursed in the sum of $69.13, the amount paid by him for 
the said universal gear joints. (App. zfra. pp........ yaa is 
clear from the case that tender of less than the amount of 
$75.00 did not prejudice the appellee in any manner and 


in fact tender of the full amount would have been futile. 


C. Acts of agents of Government in moving universal 
gear joints from the State of Oregon into the State of Wash- 
ington will not bar the relief prayed for by the Government. 


The Court sets out in its findings of fact (R. 36) that 
tne goods were moved by the Government agents into the 
State of Washington after a replevin action had been filed 


against the Director of the War Assets Administration, in 
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the Oregon State Court. It is a general rule that the United 
States is not bound or estopped by acts of its agents, which 
the law does not sanction or permit. (Utah Power & Light 
Co. v. United States, 243 U.S. 389, 408; 54 Am. Jur. U. S., 
Section 124). 


There was no evidence introduced in the case that these 
gear joints were removed from the State of Oregon into the 
State of Washington or the circumstances concerning the 
case in the state court, except that the pleadings in the 
Circuit Court of the State of Oregon were offered in evi- 


dence and objected to by the Government. (R. 178.) 


V. Findings of Fact and Conclusions of Law do not resolve 
issues raised by the pleadings and pre-trial order nor show 
the basis for the decision; and the Findings cf Fact do not 
support the Conclusions of Law. 


Rule 25 of the Federal Rules of Civil Procedure re- 
quiring the trial court to find facts specially and state sep- 
arately in conclusions of law is mandatory. Application of 
Murra, 166 F. 2d 605; Hill v. Ohio Casualty Insurance 
Company, 104 F. 2d 695. To comply with the rule tt is im- 
portant that: 

“sk 3 + the trial judge make brief, pertinent 
findings in respect to contested matters and file 
the same in connection with his opinion.” Matton 
Oil Transfer Company v. The Dynamic, et al., 


123 F. 2d 999, 1001; United States v. Forness, 125 
F. 2d 928, 942. 
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“To be sure, the primary and basic test as to the 
adequacy of findings is whether they are sufficiently 
comprehensive and pertinent to the issues in the case 
so as to provide the basis for purposes of decision. 
Schilling v. Schwitzer-Cummuins Co., 142 F. 2d 82.” 
Shapiro v. Rubens, 166 F. 2d 659, 665. 


The Findings of Fact and Conclusions of Law do not 
resolve the issues which were raised in the pre-trial order 
and the pleadings and tried. The issues raised are set out 


in the pre-trial order. (Appendix, vfra., pp.......— ) 


A. The Conclusions of Law do not set out that there 
was a valid sale arisin g out of the transactions between 
Appellee Jones and agents and em ployees of the War Assets 


Administration. 


The statement “plaintiff is not entitled to rescind said 
sale” might infer that the Court concluded there was a valid 
sale, but it is not clear from the Findings of Fact and Con- 
clusions of Law whether the Court had determined that 
there was a valid sale. The issue of the validity of the sale 


was not resolved by the Court. 


B. The Conclusion that the declaratory relief prayed 
for should be denied is not supported by findings of fact. 


There are no statements in the findings of fact which 
would be the basis for the conclusion that the relief prayed 
for in asking a declaratory decree of the rights and duties 


of the parties under a transaction arising out of the negotia- 
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tion between the appellee and agents of the War Assets 
Administration should be denied. The argument that the 
District Court should have granted declaratory relief is set 


out above. 


VI 
The findings of fact are clearly erroneous. 


A. Paragraph I of the findings of fact stated: 


“Said War Assets Administration then issued direc- 
tions that this residue be placed on sale at the best price 
offered.” 


There is no evidence that anyone having authority to 
sell the universal gear joints placed them on sale for the 
best price offered. On the contrary it was shown by the 
testimony of C. T. Mudge, Regional Director, that he was 
the only one authorized to make a negotiated sale. (R. 163.) 
Clerk Typist Webb’s testimony was that Mr. Williams, 
Head of the Awards Committee, had authorized this residue 
which included the universal gear joints to be sold for the 
best price obtainable, (R. 73, 215) but from the uncon- 
tradicted testimony Mr. Williams had no authority to make 
a negotiated sale nor to authorize anyone to make such a 


sale. 
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B. Paragraph I of the findings of fact stated: 


“A reasonable test of the market had been made by 
plaintiff before said goods were sold to defendant.” 


This finding is clearly erroneous. These universal gear 
joints were offered for sale only once on the Special Offer- 
ing C-286 (plaintiff's Exhibit No. 1). Acting Chief of the 
Automotive and Machinery Division, Burgoyne, testified 
that had it come to his attention that these universal gear 
joints were marine equipment, that they might have found 
some other way to advertise it, or advertise it in another 
offering. (R. 88.) It should be noted that the bids received 
on Offering C-286 (plaintiff's Exhibit No. 1) were not 
opened until 2 p.m., October 24, 1946, and that the sale to 
Appellee Jones was made on October 30, 1946 (R. 132). 
Assistant Deputy Regional Director Zanon testified that it 
would have not been necessary to sell the goods for less than 
scrap value. (R. 119.) In any event the finding that there 
was a reasonable test of the market of the goods was not 


material since the sale was unauthorized. 


C. Finding of the Court that there was no substantial 
evidence to establish the value of the universal gear joints at 
the time of the sale and that the exact value of the goods 


was questionable and speculative was clearly erroneous. 


Zanon testified that the gear joints contained a high per- 


centage of brass or bronze and that the scrap value at the 
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time of the sale was $2260.00. (R. 109, 118.) Appellee 
Jones testified that he did not know the exact value of the 
goods at the time of the sale but he did know the approx- 
imate weight of the gears and the approximate worth of 
bronze and that the gears contained a high percentage of 
bronze. (R. 129, 130.) Appellee Jones set out in his com- 
plaint in the state court replevin action that the value of 
the gear joints was $31,000.00. He stated that value was 
determined from a catalog he had received from an Eastern 


firm advertising similar universal gear joints. (R. 153.) 


The value of the gear joints was over $2200.00 at the 
time of the sale, if the goods were sold as scrap, and the 
value, sold as gear joints would be considerably more tha 
scrap value. There was no contradictory evidence of the 


fact of this value. 


D. The findings of fact, paragraph Il, that the Gov- 
ernment’s agents made no mistake concerning the identity, 
nature or value of said universal gear joints was clearly 


erroneous. 


Webb and Burgoyne testified that they had never seen 
the gear joints and were unfamiliar with marine equipment 
of this type. That they thought the gear joints were auto- 
motive equipment since they had been referred to the auto- 
motive division. (R. 68, 69, 86.) The fact that the scrap 


value alone was ovef $2,000 is indicative of a mistake by 
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those agents of the War Assets Administration negotiating 
with Appellee Jones and selling the universal gear joints 


with the other residue for $75.00. 


D. The finding that the appellee did not have reason 
to know that plaintiff or its agents lacked authority to make 
satd sale is clearly erroneous. (R. 35.) The testimony which 
was uncontradicted showed that no one dealing with 
appellee had authority to make the sale on the basis the 
universal gear joints were sold. (R. 158, 114-116, 124, 163.) 
It is settled law that all persons are charged with notice of 
limitation of Governmental agents’ authority. (Utah Power 
G& Light Company v. United States, 243 U. S. 389.) 


CONCLUSION 


For the foregoing reasons we respectfully submit that 


the lower court erred and this case should be reversed. 


PIER L Hikes: 
United States Attorney 
for the District of Oregon. 


VICTOR E HARR, 
GENE B. CONKLIN, 
Assistant United States Attorneys. 
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APPENDIX 


The pertinent provisions of the Surplus Property AGuor 
October 3, 1944, 58 Stat. 765, as amended, 50 U. S. C. App., 
Supp. V, Secs. 1611-1646, are as follows: 


SH@rZ (5007S Cupp supp. V, sec. 1611. } 


(h) To assure the sale of surplus property in such 
quantities and on such terms as will discourage dis- 
posal to speculators or for speculative purposes; 


(m) to achieve the prompt and full utilization of 
surplus property at fair prices to the consumer through 
disposal at home and abroad with due regard for the 
protection of free markets and competitive prices from 
dislocation resulting from uncontrolled dumping; 


(q) to prevent insofar as posstble unusual and 
excessive profits being made out of surplus property; 


(t) except as otherwise provided, to obtain for the 
Government, as nearly as possible, the fair value of 
surplus property upon its disposition. 

oe K *k *k ok oe of ok 

BEC 55500. 5)C) App. Supp. V,ssec. 1612.| As 
used in this Act—{a) The term “Government agency” 
means any executive department, board, bureau, com- 
mission, or other agency in the executive branch of the 
Federal Government, or any corporation wholly owned 
(either directly or through one or more corporations) 
by the United States. 


(c) The term “disposal agency” means any Gov- 
ernment agency designated under section 10 to dis- 
pose of one or more classes of surplus property. 
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d) The term “property” means any interest, 
owned by the United States or any Government agency, 
in real or personal property, of any kind, wherever 
located, but does not include * * * 


e) The term “surplus property” means any prop- 
erty which has been determined to be surplus to the 
needs and responsibilities of the owning agency in 
accordance with section 11. 

ee ce 
(g) The term “care and handling” includes com- 
pleting, repairing, converting, rehabilirating, operating, 
maintaining, preserving, protecting, insuring, storing, 
packing, handling, and transporting, and, in the case 
of property which is dangerous to public health or 
safety, destroying, or rendering innocuous, such prop- 
erty. 
BO ES ee te Ue 
SEC. 4. [50 U. S. C. App. Supp. V, sceumigieay 
Surplus property shall be disposed of to such extent, 
at such times, in such areas, by such agencies, at such 
prices, upon such terms and conditions, and in such 
manner, as may be prescribed in or pursuant to this 


ANGE 
3 ok *f 8 *k 28 7 8 
SEC. 5. (a2) {50 U. S.C. App. Supp. Vj) scquiiei 
(a).} There is hereby established in the Office of War 
Mobilization, and in its successor, a Surplus Property 
Board (hereinafter called the “Board”), which shall 
be composed of three members, each of whom shall be 
appointed by the President, by and with the advice 
and consent of the Senate, and shall receive compensa- 
tion at the rate of $12,000 per annum, * * * 


sk oe oe wk kk 
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Seo OU ies. € App. Supp. V, sec. 1615.1 
The activities of the Board shall be coordinated with 
the programs of the armed forces of the United States 
in the interests of the war effort. Until peace is con- 
cluded the needs of the armed forces are hereby de- 
clared and shall remain paramount. The Board shall 
have general supervision and direction, as provided in 
this Act, over (1) the care and handling and disposi- 
tion of surplus property, and (2) the transfer of sur- 
plus property between Government agencies. 

ee ee ee eee: 

SEG». (a\alo0 U.S.C. App. Supp. V, sec. 1618. | 
The Board shall prescribe regulations to effectuate the 
provisions of this Act. In formulating such regulations, 
the Board shall be guided by the objectives of this 
Act. 

re ee ee 

SEC 1 0n(a) [0 s9@ Ap. supp. V, sec. 1619 
(a).} Except as provided in subsection (b) of this 
section, the Board shall designate one or more Govern- 
ment agencies to act as disposal agencies under this Act. 
In exercising its authority to designate disposal 
agencies, the Board shall assign surplus property for 
disposal by the fewest number of Government agencies 
practicable and, so far as it deems feasible, shall cen- 
tralize in one disposal agency responsibility for the 
disposal of all property of the same type or class. 

ee 

See ia ayo Uas.C. App: Supp. V, sec. 1620. } 
Each owing agency shall have the duty and responsi- 
bility continuously to survey the property in its control 
and to determine which of such property is surplus to 
its needs and responsibilities. 
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(b) Each owing agency shall promptly report to 
the Board and the appropriate disposal agency all sur- 
plus property in its control which the owning agency 
does not dispose of under section 14. 


(c) Whenever in the course of the performance of 
its duties under this Act, the Board has reason to be- 
lieve that any owning agency has property in its control 
which is surplus to its needs and responsibilities and 
which it has aot reported as such, the Board shali 
promptly report that fact to the Senate and House of 
Representatives. Each owning agency and each dis- 
posal agency shall submit to the Board (1) such in- 
formation and reports with respect to surplus property 
in the control of the agency, in such form, and at such 
reasonable times, as the Board may direct; (2) such 
information and reports with respect to other property 
in the control of the agency, to such extent, and in such 
form, as the Board may direct and as the agency deems 
consistent with national security. 


(d) When any surplus property is reported to any 
disposal agency under subsection (b) of this section, 
the disposal agency shall have responsibility and author- 
ity for the disposition of such property, and for the 
care and handling of such property pending its dis- 
position, in accordance with regulations prescribed by 
the Board. Where the disposal agency is not prepared 
at the time of its designation under this Act to under- 
take the care and handling of such surplus property the 
Board may postpone the responsibility of the agency to 
assume its duty for care and handling for such period 
as the Board deems necessary to permit the preparation 
of the agency therefor. 


(e) The Board shall prescribe regulations neces- 
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sary to provide, so far as practicable, for uniform and 
wide public notice concerning surplus property avail- 
able for sale, and for uniform and adequate time in- 
tervals between notice and sale so that all interested 
purchasers may have a fair opportunity to buy. 
ee ee ee ee re 
SEC 15. (2) (50'S. C. App Supp. V, sec. 1624. | 
Notwithstanding the provisions of any other law but 
subject to the provisions of this Act, whenever any 
Government agency is authorized to dispose of prop- 
erty under this Act, then the agency may dispose of 
such property by sale, exchange, lease, or transfer, for 
cash, credit, or other property, with or without war- 
ranty, and upon such other terms and conditions, as 
the agency deems proper: * * * 


(b) Any owning agency or disposal agency may 
execute such documents for the transfer of title or other 
interest in property or take such other action as it deems 
necessary of proper to transfer or dispose of property 
or otherwise to carry out the provisions of this Act, and, 
in the case of surplus property, shall do so to the extent 
required by the regulations of the Board. 

a ee ee ee 

Oo Oslo mc. App. Supp» V, sec. 1634. | 
A deed, bill of sale, lease, or other instrument executed 
by or on behalf of any Government agency purporting 
to transfer title or any other interest in property under 
this Act shall be conclusive evidence of compliance 
with the provisions of this Act insofar as title or other 
interest of any bona fide purchasers for value, or 
lessees, as the case may be, is concerned. 


*K Bis ats Se sie gk sk Se 
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The pertinent provisions of the Act of September 18, 
1945, 59 Stat. 533, c. 368, secs. 1-2, 50 U. S. CaisiaeaSaneies 
V, sec. 1614a-1614b are as follows: 


SEC. 1. There is hereby established in the Office 
of War Mobilization and Reconversion a Surplus Prop- 
erty Administration which shall be headed by a Surplus 
Property Administrator. The Administrator shall be 
appointed by the President by and with the advice and 
consent of the Senate and shall receive compensation 
at the rate of $12,000 per year. The term of office of 
the Administrator shall be two years. 


SEC. 2. (a) Effective at the time the Surplus Prop- 
erty Administrator first appointed under this Act 
qualifies and takes office, the Surplus Property Board 
created by section 5 of the Surplus Property Act of 
1944 is abolished, all of its functions are transferred to, 
and shall be exercised by, the Surplus Property Admin- 
istrator, and all of its personnel (except the members 
thereof), records, and property (including office 
equipment) are transferred to, and shall become, re- 
spectively, the personnel, records, and property of the 
Surplus Property Administration. 

a a a ee ee 

(c) All regulations, policies, determinations, au- 
thorizations, requirements, designations, and other 
actions of the Surplus Property Board, made, pre- 
scribed, or performed before the transfer of functions 
provided by subsection (a) of this section shall, ex- 
cept to the extent rescinded, modified, superseded, or 
made inapplicable by the Surplus Property Adminis- 
trator, have the same effect as if such transfer had not 
been made; but functions vested in the Surplus Prop- 


Al 


erty Board by any such regulation, policy, determina- 
tion, authorization, requirement, designation, or other 
action shall, insofar as they are to be exercised after 
the transfer, be considered as vested in the Surplus 
Property Administrator. 


i a a es 


The pertinent provisions of Executive Order No. 9689, 
11 Fed. Reg. 1265 (1946) are as follows: 


CONSOLIDATION OF SURPLUS PROPERTY 
FUNCTIONS 


Whereas the Surplus Property Administration has 
now substantially completed the performance of its 
policy-making functions, the War Assets Corporation 
is now vested with the major part of domestic surplus 
property disposal, and the State Department is now 
vested with the major part of foreign surplus property 
disposal; and 


Whereas, after a reasonable period in which to 
make necessary administrative arrangements, it will be 
feasible and desirable to establish a War Assets Ad- 
ministration as a separate agency directly responsible 
to the President to exercise consolidated functions re- 
lating to the disposal of domestic surplus property; 


Now therefore, by virtue of the authority vested 
in me by the Constitution and Statutes, including Title 
I of the First War Powers Act, 1941 (55 Stat. 838), 
and as President of the United States, it is hereby 
ordered as follows: 


1. The functions of the Surplus Property Adminis- 
trator and of the Surplus Property Administration are 
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hereby transferred, except as otherwise provided here- 
in, to the chairman of the board of directors of the War 
Assets Corporation, and to the War Assets Corpora- 
tion, respectively, and the Surplus Property Adminis- 
tration shall be deemed merged into and consolidated 
with the War Assets Corporation. 


2. All functions of the Surplus Property Adminis- 
trator and the Surplus Property Administration which 
relate to surplus property located outside the con- 
tinental United States, Hawaii, Alaska (including the 
Aleutian Islands), Puerto Rico, and the Virgin Islands 
are transferred to the Secretary of State and the De- 
partment of State, respectively. 


3. Effective March 25, 1946 (a) there shall be 
established, in the Office for Emergency Management 
of the Executive Office of the President, a War Assets 
Administration at the head of which there shall be a 
War Assets Administrator, who shall be appointed by 
the President by and with the advice and consent of 
the Senate, and who shall! receive a salary at the rate of 
$12,000 per annum unless the Congress shall other- 
wise provide, and (b) the functions of the War Assets 
Corporation relative to surplus property and of the 
Chairman of the board of directors of the War Assets 
Corporation relative to surplus property shall be trans- 
ferred to the War Assets Administrator. 


4. There shall be transferred to the agencies to 
which functions are transferred by this order so much 
as the Director of the Bureau of the Budger shall de- 
termine to relate primarily to such functions, respec- 
tively, of the records, administrative property, person- 
nel, and funds of the Surplus Property Administration, 
the Office of War Mobilization and Reconversion, 
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the Reconstruction Finance Corporation, and the War 
Assets Corporation. All authorization, commitments, 
or other obligations incurred as a disposal agency by 
the Reconstruction Finance Corporation or by the War 
Assets Corporation under the Surplus Property Act of 
1944 shall be transferred to the War Assets Adminis- 
tration upon its establishment. 


Sr fo eo + oo: x 
{Title of District Court and Cause} 
PRE-TRIAL ORDER 
Pre-trial conference having been duly held on the........ 
day of December, 1947 before the Honorable Claude Mc- 
Colloch, judge of the above-entitled court, plaintiff appear- 
ing by Victor E. Harr, Assistant United States Attorney, 
and defendant appearing in person and by one of his attor- 
neys, Thomas H. Tongue III; the following proceedings 


were had, to-wit: 


AGREED FACTS: 


The following admissions were made by the parties 


through their respective counsel: 


1. This is a civil action brought by the United States 
and this Court has jurisdiction under 28 U.S.C., Section 41. 


2. That during all times hereinafter named, the United 
States Maritime Commission was and at all times has been 
an Agency of the United States of America, and during all 


times hereinafter named, the War Assets Administration 
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is an Agency of the United States of America, duly estab- 
lished under Public Law 457 of the 78th Congress, entitled 
“Surplus Property Act of 1944’, and that the War Assets 
Administration as a disposal agent was provided for in 
Executive Order 9689, issued by the President on January 
31, 1946, and published in Federal Register. 


3. That heretofore and on or between May 29, 1946 
and June 22, 1946, all as shown by plaintiff’s Exhibit No. 
2, certain Universal Gear Joints, described as Lots No. 27, 
28, 29 and 30 in plaintiff’s Pre-Trial Exhibit No. 1, were, 
by the owning Agency, United States Maritime Commission, 
duly and legally declared surplus property to the War 
Assets Administration, which said War Assets Administra- 
tion undertook to dispose of said surplus property in accord- 
ance with the aforesaid Act of Congress and the regulations 
and orders promulgated thereunder. That various other 
items were likewise declared surplus property for disposal 
by said War Assets Administration and, as hereinafter 
stated, were offered for sale by the same special offering 


as said Universal Gear Joints. 


4, That said Universal Gear Joints, together with the 
other aforesaid items, were listed by said War Assets Ad- 
ministration for disposition by the Automotive and Ma- 
chinery Sales Division of said Administration and that at 


that time, said War Assets Administration was in possession 
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of a full and complete description of said joints and of said 


other items. 


5. It was the practice of the War Assets Administration 
to cause to be issued and circulated “Special Offerings” to 
interested parties. In the instant case, the Advertising Sec- 
tion of the War Assets Administration circulated a special 
offering, designated herein as plaintiff's Pre-Trial Exhibit 
No. 1, to persons engaged in the automotive trade, to per- 
sons engaged in dealing with hardware, machinery, farm 
implements and in the purchase of metals for scrap, and to 
interested veterans who had placed their names of record; 
and that said Special Offering C-286 listed and described 
all surplus equipment, machinery and accessories therein 


advertised, and invited bids thereon. 


6. That the said Universal Gear Joints, together with 
other equipment and parts, including both certain automo- 
tive equipment and parts and certain non-automotive ma- 
chinery and parts, were thus listed in “Special Offering 
C-286”, which was issued and circulated as aforesaid and 
in which said special offering the aforesaid gears were 
fully and completely described and were shown to be 
located at the shipyard of the Oregon Shipbuilding Cor- 
poration, but that no bids were received thereon from the 
persons to whom said special offering was issued and cir- 


culated. That the mailing card showing the classes of per- 
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sons to whom said special offering was sent is attached 
hereto as defendant’s Exhibit Pre-Trial Exhibit No. 9. 


7. That after various items thus offered in said Pre- 
Trial Exhibit No. 1 were disposed of there remained a 
residue of unsold items, to-wit, the items described in Lots 
Nos: 1, 2, 3, 23, 24, 25, 26, 27, 28, 29, 30) Simmeem 


8. That thereafter, and on or about the 30th day of 
October, 1946, defendant herein made an inquiry of a 
salesman of the War Assets Administration as to whether 
or not there were any Jeep Motors for sale at said time by 
the War Assets Administration. The said salesman, re- 
ferring to the aforesaid residue, informed defendant that 
there were available two Jeep Motors, but that to acquire 
same it would be necessary to purchase all of the items 
comprising the unsold residue of the aforesaid Pre-Trial 
Exhibit No. 1. That at that time both defendant and said 
representative of the War Assets Administration had in 
their possession the description of said goods as described 
in said special offering. After considerable discussion, de- 
fendant advised the said salesman that he would consider 
buying the unsold residue as aforesaid, if priced low 
enough; the said salesman then offered to sell all of said 
residual items to defendant for $75. That defendant agreed 
to buy said items at said price, and later paid said sum by 


check to the Cashier of War Assets Administration; that 


| 


a Sales Memorandum, Form WAA-2a, designated herein | 


AT 
as plaintiff's Pre-Trial Exhibit 3, was later issued covering 
said purported sale and that thereupon, said War Assets 
Administration mailed to plaintiff [sic} a receipt for said 
check, designated herein as defendant’s Pre-Trial Exhibit 
No. 10, and thereafter mailed to plaintiff a certain sales 
document, being Form WAA-1a, which contained certain 
conditions of sale stated thereon, all stated in defendant’s 
Pre-Trial Exhibit No. 11; that thereafter defendant was 
allowed and permitted to take delivery of all of said items, 
except Lots Nos. 27, 28, 29 and 30, being the said Universal 
Gear Joints. That before delivery of said gears was made 
to defendant, and on or about November 12, 1946, the War 
Assets Administration and U. S. Maritime Commission re- 


fused delivery thereof to defendant. 


9. That at or about the time of the filing of the com- 
plaint herein on September 26, 1947, plaintiff tendered to 
defendant the sum of $69.13, being that portion of the sale 
price for said alleged sale allotted to said Universal Gear 
Joints. That said tender was rejected by defendant and 
plaintiff has paid said sum into the registry of this court 
for defendant’s use and benefit; that plaintiff has at all 
times retained the proceeds from the purported sale of the 
following delivered items purportedly sold to defendant 
at the time and under the circumstances hereinabove set 


forth: 


one dump truck body (item 1), 12 brass plug coils 
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(item 2), 2 jeep motors (item 3), 104 King pins for 
trailer hitches (item 23), 3 Norgren lubricators (item 
24), 3 spare parts for circulating pumps (item 25), 
240 miter gears (item 26), and two chess wagons 
(items 31 and 32). 


PLAINTIFF’S CONTENTIONS 


1. That through inadvertence and mistake, the coding 
section of the War Assets Administration assumed that said 
Universal Gear Joints were automotive equipment and parts, 
and they were accordingly listed for disposition with the 
Automotive and Machinery Division of the War Assets 
Administration, whereas, in truth and in fact, said equip- 
ment was designed by the manufacturer thereof as Industrial 
Machinery, and it was so used generally and was unsuited 
for and incapable of being used as automotive Universal 


Gears or for any other automotive purpose. 


2. That because the same were not automotive parts 
or equipment, readily known by men with automotive 
knowledge and experience by reading the technical de- 
scription thereof in the said special offering, no bids were 
received from veterans or from men engaged in the auto- 


motive business and trade. 


3. That the parties to the aforesaid transaction were 
mutually mistaken as to the nature and value of the Uni- 
versal Gears, and there was an utter failure of meeting of 


minds in that neither plaintiff's agent nor defendant, at 
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said time and place were familiar with the items then 
offered for sale and particularly were not familiar with the 
said gears; that they had never seen the said gears, were 
unfamiliar with the value thereof in that they both believed 
the gears were of insignificant value; that both were of the 
mistaken opinion that the gears were automotive patts, 
whereas, in truth and in fact, the said gears were Industrial 
Machinery and were unsuited for and incapable of being 
used in automobiles; and further, that said gears in fact at 
said time had a retail price and declared value of $62,533.45 
and that plaintiff theretofore had paid the said sum of said 
gears, and that at the time of the aforesaid sale the gears 
had a scrap value of $2,260.00. 


4, That because of aforesaid, plaintiff alleges that there 
was a total failure of meeting of minds; both plaintiff and 
defendant were mutually mistaken as to an essential fact, 
to-wit: the nature and value of said articles; and further to 
permit said sale to be consummated would result in gross 


inequity and hardship. 


5. That the United States Maritime Commission, upon 
becoming aware of the purported inequitable sale, with- 


drew said gears from the War Assets Administration. 


6. If it is contended by defendant that he was fully 
familiar with the nature, use and value of the residual items 
of the special offering herein and particularly of the said 
Universal Gear Joints, then, in that event, plaintiff contends 
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that defendant also knew that plainitff’s agent was ignorant 
of the nature, use and value thereof, as is more particularly 
set forth in preceding paragraphs of plaintiff's contentions 
herein, and with said knowledge defendant knew that the 
price quoted by said agent was grossly unfair and inadequate 
in comparison to the true and actual value of said items 
and that notwithstanding said knowledge by defendant and 
the known lack of knowledge of plaintiff’s agent, defend- 
ant, by this acts, words and disarming conduct, misled plain- 
tiff’s agent to the loss and hardship to plaintiff and to his 


own inequitable and unconscionable gain. 


7. It is further contended that plaintiff’s sales repre- 
sentative making the purported sale exceeded his authority 
in that his delegated authority to execute contracts was to 
execute individual sales contracts not to exceed a declared 
value of $50,000. (War Assets Daily Bulletin No. A890, 
9-23-1946, on Page 4, designated herein as Plaintiff’s Pre- 
Trial Exhibit No. 5) and thereby said sale was void ab 
initio. 

8. It is further contended that plaintiff’s agent ex- 
ceeded his authority in that the purported sale did not com- 
ply and was repugnant to the objectives of Public Law 457 
of the 78th Congress, entitled “Surplus Property Act of 
1944”. 


9. It is further contended that plaintiff did not au- 


thorize, approve or ratify said purported sale and that 


ea 
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plaintiff was not negligent in any respect that would pre- 


clude rescission of the contract herein. 


10. It is further contended that by motion in the Mult- 
nomah County Circuit Court Case No. 174225, by defend- 
ants Mudge and Gibson therein, it was asserted that author- 


ity was lacking for the sale of the said gears. 


11. It is further contended that defendant is charged 
with knowledge of the lack of authority of plaintiff's agent 


to consummate said purported sale. 


12. It is contended by defendant and plaintiff admits 
that said gears were moved subsequent to institution of legal 
proceedings instituted in the Circuit Court by defendant 
herein against defendants Mudge and Gibson, but contends 
that said suit was against individuals and not binding upon 
plaintiff herein, as the United States had not consented 
therein to be sued, and further that defendant was not 
prejudiced by the moving of said gears as the said State 
court action was based on replevin and sought, as an alterna- 
tive for the recovery of possession of the said property, a 


specified sum of money. 


13. Plaintiff contends it took appropriate steps to 
notify defendant of its intention to rescind the alleged sale 
and to restore the defendant to status quo, and refers spe- 


cifically to defendant’s pre-trial Exhibit No. 18. 


14. Plaintiff contends that any new matter raised in 
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plaintiff's amended complaint was not without previous 
knowledge to defendant and has not prejudiced defendant 


in the premises. 
15. Plaintiff prays: 


(1) That a decree be rendered in declaration of the 
rights and duties of the parties hereto under and by virtue 
of any agreement arising under the aforementioned trans- 


action between plaintiff's agent, or agents, and defendant. 


(2) That a decree be rendered declaring the purported 
sale to be void and plaintiff to be the owner of the afore- 
mentioned property purported to have been sold to the de- 


fendant. 


(3) That a decree be rendered to vacate, set aside and 


rescind the aforementioned purported sale. 


(4) That defendant be reimbursed in the sum of 
$75.00, $69.13 of which was heretofore tendered to de- 
fendant and by him rejected and then tendered into the 
Registry of the Court for defendant’s use and benefit, and 
that all items delivered to defendant by plaintiff be re- 
stored to plaintiff: or, in the alternative, if defendant is 
put to a hardship to restore the parties to status quo by a 
re-delivery to plaintiff of the items delivered to him, then, 
if defendant so elects to retain all items delivered, defendant 
should be reimbursed in the sum of $69.13, the amount paid 


by him for the said Universal Gear Joints. 
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16. Plaintiff denies that said sale was at a price in 
accordance with a custom and practice established by plain- 
tiff in similar sales and denies further that plaintiff estab- 
lished a custom of disposing of surplus war commodities 
at a fraction of their original cost when unsuccessful over 
a period of time in selling goods at a more substantial price, 
but to the contrary plaintiff contends it was the practice 
of War Assets Administration to comply with the require- 
ment of the “Surplus Property Act of 1944”. 


DEFENDANT'S CONTENTIONS 


1. In answer to plaintiff's contentions 1 and 2 defend- 
ant contends that both of plaintiff's said contentions are 
wholly immaterial to the issues herein and defendant further 


denies both of said contentions. 


2. In answer to plaintiff's contentions 3 and 4 defend- 
ant denies the same and contends that both defendant and 
plaintiff's representative were familiar with the nature, use 
and value of said Universal Gear Joints; that said sale was 
at a price in accordance with custom and practice established 
by plaintiff in similar sales; that defendant was a bona fide 
‘purchaser for value; that with full knowledge of all of the 

facts as to the nature, use and value of said goods and of 
the price at which said goods were offered for sale to de- 
fendant, the War Assets Administration authorized, ap- 


proved and ratified said sale; and that if any mistake was 
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made by plaintiff's representatives, which defendant denies, 
any such mistake was solely the result of their own negli- 


gence and not otherwise. 


3 


3. In answer to plaintiff's contention 5, defendant 
denies the same and denies that the United States Maritime 
Commission had power to withdraw said goods after said 


sale had been consummated. 


4. In answer to plaintiff’s contention 6, defendant 
denies the same and contends that plaintiff’s representatives 
were fully aware of the nature, use and value of said Uni- 
versal Gear Joints; that said sale was at a price in accordance 
with custom and practice established by plaintiff in similar 
sales; that defendant was a bona fide purchaser for value; 
that with full knowledge of all of the facts as to the nature, 
use and value of said goods and of the price at which said 
goods were offered for sale to defendant, the War Assets 
Administration authorized, approved and ratified said sale; 
and that if any mistake was made by plaintiff's representa- 
tives, which defendant denies, any such mistake was solely 
the result of their own negligence and not otherwise; that 
at the time of refusing delivery of said goods plaintiff's 
representatives made no claim that defendant had made 
misrepresentations of any kind or was in other than com- 
plete good faith; that no such claim was made by plaintiff 


at any time until less than three weeks before the trial of 


—- 
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said cause and that plaintiff is therefore estopped from 


alleging such grounds for rescission of said sale. 


5. In answer to plaintiff’s contentions 7, 8, 9, 10 and 
11, defendant denies the same except for plaintiff’s con- 
tention 10 and contends that defendant was a bona fide 
purchaser for value; that said sale was at a price in accord- 
ance with custom and practice established by plaintiff in 
similar sales; that with full knowledge of all of the facts 
as to the nature, use and value of said goods, of the price at 
which said goods were offered for sale to defendant, and 
of any and all grounds on which plaintiff now contends 
that said sale is void, the War Assets Administration au- 
thorized, approved and ratified said sale; that at the time 
of refusing delivery of said goods and at the time plaintiff's 
complaint was filed herein, plaintiff made no claim that 
the sale of said gear joints was void for lack of authority; 
that no such contention was made in this case until less 
than three weeks before the trial of said cause and that 
plaintiff is therefore barred and estopped from alleging 
such grounds for rescission of said sale; that at no time 
until four days before trial did plaintiff make any claim 
that said sale was void as to any items other than said gear 
joints and that plaintiff is therefore barred and estopped 
from attempting to rescind said sale as to any items other 


than said gear joints. 


6. In answer to plaintiff’s contention 12, defendant 
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denies the same, except that defendant contends, as here- 
inafter stated, that the removal of said goods by plaintiff's 
agents was with an intent to defeat the jurisdiction of the 
state court over said goods; that defendant was prejudiced 
by reason of the fact that in an action for replevin a plaintiff 
is entitled to the return of the goods themselves and is not 
obliged to accept damages in lieu thereof unless it is im- 


possible for said goods to be returned. 


7. In answer to plaintiff's contention 13, defendant 
denies the same and contends that there has never been any 
attempt by plaintiff's representatives to rescind said sale for 
any items other than said Universal Gear Joints; that the 
only grounds originally stated by plaintiff's representatives 
for the rescission of the sale of said gear joints was that said 
goods had by mistake been classified as automotive equip- 
ment and that said joints had subsequently been withdrawn 
by the United States Maritime Commission; that plaintiff 
is estopped from rescinding said sale as to any other items 


ox on any other grounds. 


8. In answer to plaintiff’s contention 14, defendant 


denies the same. 


9. In further answer to plaintiff's contentions defend- 
ant contends that all of the facts as to the nature and value 
of said Universal Gear Joints were fully available to both 
parties at the time of said sale; that thereafter, with full 


knowledge of said facts, plaintiff's agents, acting wita 
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apparent and actual authority, accepted payment by de- 
fendant, issued Sales Documents designated herein as De- 
fendant’s Pre-Trial Exhibit 11, purporting to transfer to 
defendant title to said joints and delivered to defendant 
all of the items covered by said sale other than said Uni- 
versal Gear Joints; that at the time of said sale, defendant 
was a bona fide purchaser of said goods for a valuable con- 
sideration and without notice of any alleged mistake or 
Jack of authority on the part of plaintiff's representatives, 
or of their right to rescind said sale; that upon the institu- 
tion by defendant of legal proceedings to recover possession 
of said Universal Gear Joints, plaintiff twice moved said 
joints out of the state with intent to defeat the jurisdiction 
of the Court in which said proceedings were instituted; 
that plaintiff took no action to rescind said sale or to restore 
defendant to the status quo until the filing of the complaint 
herein on or about September 26, 1947, at which time plain- 
tiff offered to return to defendant the sum of $69.13 for 
said Universal Gear Joints, but has at all times and does 
still retain the benefit of and proceeds from the sale of all 
other items included in said sale of Octobet 30, 1946, and 
from the sale of all other items listed in Special Offering 
C-286; that the War Assets Administration in the Portland 
area has established a custom and practice of disposing of 
surplus war commodities at a small fraction of their original 
cost price when unsuccessful over a period of time in selling 


goods at more substantial prices; that the sale of said Uni- 
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versal Gear Joints was wholly in accordance with said estab- 
lished custom and practice; that plaintiff has been seriously 
prejudiced by the long delay in withholding delivery of 
said joints and the attempted recission of said sale; and 
that under the facts of this case plaintiff is barred and 
estopped from seeking to rescind said sale, either in whole 


or in patt. 


10. Defendant prays that said sale be held valid and 
binding in all respects; that plaintiff be declared the owner 
of all of the items involved in said sale and that the com- 


plaint herein be dismissed. 


QUESTIONS TO BE DECIDED 


1. Whether plaintiff's contentions 1 and 2 are material. 


2. Whether the parties to said purported sale were 
mutually mistaken as alleged in plaintiff’s contentions to 


allow plaintiff to rescind said purported sale. 


3, Whether, if the Court finds there was not a mutual 
mistake, then was there such a unilateral mistake or was 
plaintuff’s agent misled as alleged in plaintiff’s contentions 


so as to entitle plaintiff to rescind said purported sale. 


4, Whether the representative of the War Assets Ad- 
ministration making said purported sale had authority to 
sell said Universal Gear Joints and, if not, was said sale void — 


ab initio. 
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5. Whether said purported sale was or could be later 


ratified by plaintiff. 


6. Whether the United States Maritime Commission 
had authority to withdraw from the War Assets Adminis- 
tration said Universal Gear Joints after said purported sale 
had been consummated, and, if so, whether said withdrawal 


was effectively accomplished. 


7. Whether, under the facts and circumstances of this 
case as set forth in defendant’s contentions, plaintiff is 
barred and estopped from seeking to rescind the sale of 
said gear joints. 

8. Whether plaintiff is barred and estopped from con- . 
tending that defendant made any misrepresentations or was 
other than in good faith or that said sale of said gear joints 
was void for lack of authority, or that said sale was void 


for any reason as to any items other than said joints. 


9. Whether the Court can properly consider the custom 
and practice established by plaintiff in similar sales and, 
if so, what was said custom and practice and was this sale 


in accordance therewith. 


10. Whether defendant was a bona fide purchaser for 


value. 


11. Should the rights of the parties be determined in 


any of the respects set forth in plaintiff’s contention No. 15. 
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EXHIBITS 
PLAINTIFF'S: 
1. Special Offering No. C-286. 
2. A to D, inclusive, Forms SPB1, declaration of surplus 
property. 
3. Ato I, inclusive, Forms WAA2a, sales memoranda. 
4. Ato I, inclusive, Forms WAAa. 
5. Bulletin No. 80, dated 9/23/46, entitled “Daily 
W.A.A. Bulletin”. 
6. Ato D, inclusive, Universal Gear Joints. 
7. (Reserved) Form SPB 1.1, Withdrawal Form. 
DEFENDANT'S: 
8. (Reserved) Ato ...., inclusive, Forms WAA2a for other 
items included in Special Offering No. C-286. 
9. For 1121, Mailing Card. 
10. Receipt. 
11. Ato I, inclusive, Forms WAAIa for all items sold to 
defendant. 
12. Pleadings in Circuit Court, Multnomah County, Case 
No. 174225, Jones v. Mudge, et al.: 
(a) Complaint. 
(b) Motion to Dismiss. 
(c) Order Denying Motion and Allowing Filing 
Amended Complaint. 
(d) Motion to Make Definite and Certain. 
(e) Order Allowing Motion to Make Definite and 
Certain. 
(£) Amended Complaint. 
(g) Answer. 
13. Deposition of C. T. Mudge, D. M. Gibson and S. M. 


Buffett in said Case No. 1742235. 


14. Deposition of William J. Burgoyne herein. 
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15. Deposition of Delbert W. Webb and Louis A. Zannon. 

16. Memorandum dated 3/13/47 to S. M. Buffett. 

17. Shipping Notice dated 3/13/47. 

18. Letter dated 12/4/46 from C. T. Mudge to Neal W. 
Bush. 

19. Universal Joint, sample of automotive joint. 

20. Three roller bearings. 

21. (Reserved) A to ...., inclusive, Forms WAA-2 for 
goods sold between 9/1/46 and 1/1/47 to Ziddell 
Mach. & Supply Co., Barde Steel Co., Calif. Bag and 
Metal Co., and Schnitzer & Wolfe Mach. Co. 

22. Pleadings in this case. 


Plaintiff objects to defendant’s Pre-Trial Exhibits 8, 
10, 12, 16, 17, 19, 20 and 21 on the ground that the same 
are irrelevent and immaterial and will not aid in the proof 


ot disproof of any of the issues involved in this case. 


Defendant objects to plaintiff's Pre-Trial Exhibits 2, 3, 
4,5, and 7 on the ground that the same are irrelevent, im- 


material and incompetent and not the best evidence. 
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CONCLUSIONS 
The foregoing is the Pre-Trial Order agreed upon at a 
conference between counsel and the Court. It shall not be 
amended at the trial except by consent of counsel or to pre- 


vent manifest injustice. It supersedes the pleadings, which 


now have no effect in this case. 


The foregoing Pre-Trial Order is hereby approved and 
settled. 


Dated this........... dy fh... , 1948. 


Of Attorneys for Defendant 


